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In Parkinson v. Lee (1802), Z Kast 3H, it was held that a mer-
chant was not responsible for a latent defect which examination
of the sample failed to disclose.

LIABILITY IN TORT

Liability in tort depends on the ordinary principles of the law
of negligence, and this was described in Hay (or Bonrhill] v.
Young (HM2), 2 All E.R. 39(5 as -

"a Iluid principle, which has to be applied to the most
diverse conditions and problems of human life. It is a con-
crete, not an abstract, idea, ft has to be fitted to the facts
of the particular case."

Under breach of contract, it is possible to raise the defence
of inevitable accident or absence of negligence; if the goods do
not comply with the terms of the contract, express or implied,
then there is liability. The direct purchaser only, however,
normally relies on breach of contract while members of the pub
lie rely on tort. It follows that in any one case different parties
may have different rights; one party may have to prove breach
of contract to succeed and another may find it necessary to
prove negligence, while actions by one person can be founded
on both breach of contract and negligence,

A purchaser of goods or any other person may have a direct
right of recovery in damages against the manufacturer, as was
shown in M'Alisler (or Donoghiw) v. Stewmon (1932), A.C. 562,
In this case a bottle of ginger beer had been purchased by a
friend of the plaintiff, and later she drank some of the ginger
beer before she became aware of the presence of a snail in the
bottle. As a result, the plaintiff was seriously ill. Lord Atkin
said:

" A manufacturer of products, which he sells in such
form as to show that he intends them to reach the ultimate
consumer in the form in which they left him with no
reasonable possibility of intermediate examination, and
with the knowledge that the absence of reasonable care in
the preparation or putting up of the products will result in
an injury to the consumer's life or property, owes a duty
to the consumer to take that reasonable care*

Where the article of consumption is so prepared as to be
intended to reach the consumer in the condition in which
it leaves the manufacturer, and the manufacturer takes
steps to ensure this by sealing or otherwise so that the con-
tents cannot be tampered with, I regard his control as re-